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We grant ed perm ssion to appeal under Tenn. R App. P. 11

to Howard E. King, the appellant, in order to address the
constitutionality of Tenn. Code Ann. §8 40-35-201(b)(2) (Supp.
1994),! which requires trial courts to instruct juries regarding
parole and release eligibility when a jury instruction on the
sentencing range is requested by either party. Because we find
that the statute does not violate the separation of powers doctrine
or deprive the appellant of his due process right to a fair trial,
we concl ude that the statute, as applied under the circunstances of

this case, is constitutional.

The appellant was indicted on a single count of
aggravated burglary.? The State filed a notice of intent to seek

enhanced puni shment pursuant to Tenn. Code Ann. 8§ 40-35-202 (1990),

'On May 1, 1998, Tennessee's Ceneral Assenbly passed Public
Chapter No. 1041, an anendment to § 40-35-201 which deletes
subsection (b) inits entirety and substitutes the foll ow ng:

In all contested crimnal cases, except for
capital crimes which are governed by the
procedures contained in TCA 88 39-13-204 and
39-13-205, and as necessary to conmply wth
Article VI, Section 14 of the Constitution of
the State of Tennessee and TCA § 40-35-301,
the judge shall not instruct the jury, nor
shall the attorneys be permtted to comment at
any time to the jury, on possible penalties
for the offense charged nor all [|esser
i ncl uded of f enses.

This anendnent will apply to all trials occurring after the act’s
effective date.

2One conmts aggravated burglary who unlawfully enters a
habitation w thout consent of the owner with intent to commt
theft. Tenn. Code Ann. 88 39-14-402 and 403 (1991). Aggravated
burglary is a Cass C felony. Id.
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on the grounds that the appellant is a persistent offender. Under
Tenn. Code Ann. 8 40-35-107(c)(1990), a persistent offender faces
a Range Il sentence, which prescribes a nore | engthy sentence t han

does Range |, the shorter sentencing range for standard of f enders.

Prior to trial, the appellant filed a notion requesting
the trial court to instruct the jury on the range of puni shnent for
aggravated burglary and all |esser included offenses, pursuant to

Tenn. Code Ann. 8§ 40-35-201(b)(1).® At the same tinme, however, he

3Tennessee Code Annotated § 40-35-201(b) provides:

(b)(1) In all contested crimnal cases,
except for capital crimes which are governed
by the procedures contained in 88 39-13-204
and 39-13-205, wupon the notion of either
party, filed with the court prior to the
selection of the jury, the court shall charge
t he possi bl e penalties for the of fense charged
and all lesser included of fenses.

(2)(A (1) Wen a charge as to possible
penalties has been requested pursuant to
subdivision (b)(1), the judge shall also
include in the instructions for the jury to
wei gh and consider the neaning of a sentence
of inprisonnent for the offense charged and
any | esser i ncl uded of f enses. Such
instruction shall i nclude an approximte
cal cul ation of the m ni mum nunber of years a
person sentenced to inprisonnent for the
of fense charged and | esser included offenses
must serve before reaching such person's
earliest release eligibility date. Such
cal cul ation shall include such factors as the
rel ease eligibility percentage established by
8§ 40-35-501, nmaximum and mininum sentence
reduction credits authorized by 8§ 41-21-236
and the governor's power to reduce prison
overcrowdi ng pursuant to title 41, chapter 1
part 5, if applicable.

(ii) Such instructions to the jury shal
also include a statenment that whether a

def endant IS actual ly rel eased from
i ncarceration on the date when such def endant
is first eligible for release is a



requested the trial court to refrain frominstructing the jury on
parole eligibility, as required by Tenn. Code Ann. § 40-35-
201(b) (2) whenever an instruction is given under (b)(1). The trial
court granted the notion to instruct as to range of puni shnent, but

deni ed the notion to exclude an instruction on parole eligibility.

The case was thereafter tried, and at the concl usi on of

all the proof, the jury was instructed as foll ows:

The jury wll not attenmpt to
fix any punishment or sentence for
t hese of fenses. However, for your
information only, you are inforned
that the ranges of punishnment as to
the of fenses are as foll ows:

AGCGRAVATED BURGLARY- -
i mpri sonment for not |ess
than three (3) nor nore
than fifteen (15) years.

You are further infornmed that
t he m ni mum nunber of years a person

di scretionary decision nmade by the board of
par ol es based upon nany factors, and that such
board has the authority to require the
def endant to serve the entire sentence i nposed
by the court.

(B) On an annual basis, the departnent of
correction shall provide each judge exercising
crimnal trial court jurisdiction with the
appr oxi mat e cal cul ation required in
subdi vision (2)(a). Such cal culation shall be
br oken down to show the effect of each factor
used in making such calculation. If the
cal cul ation provided by the departnent to the
j udges changes because of a change in the | aw
or correctional policy, court intervention,
the governor's prison overcrowdi ng policy or
any other such circunstance, the departnent
shall send a revised calculation to the judges
as such changes occur.



sentenced to inprisonnent for these
of fenses nust serve before reaching
the earliest release eligibility
date (RED) is:

AGGRAVATED BURGLARY

3 YEARS
RED% 30%
RED% APPLI ED 0.90 yrs
W MAX CREDI TS 0.59 yrs
SAFETY VALVE 0.54 yrs
SAFETY VALVE 0.35 yrs

& MAX CREDI TS
Whet her a defendant is actually
rel eased from incarceration on the
date when first eligible for rel ease
Is a discretionary decision made by
t he Board of Paroles and is based on
many factors. The Board of Paroles
has the authority to require a
defendant to serve the entire
sentence i nposed by the Court.
The jury found the appellant guilty of aggravated burglary. After
a sentencing hearing, the trial court sentenced himas a Range ||
persistent offender to thirteen years in the Departnent of
Correction. The Court of Crimnal Appeals affirned the judgnment of

the trial court.

The appellant contends that Tenn. Code Ann. § 40-35-
201(b)(2) violates two constitutional principles: separation of

powers and due process.* As questions of law, we review these

“In his application for perm ssion to appeal, the appellant
also nade a passing assertion that Tenn. Code Ann. 8§ 40-35-
201(b)(2) violated his right to an inpartial jury under Tenn.

Const. Art. 1, § 9. However, the jury instruction given under
(b)(2) did not contain anything that would cause the jury to be
bi ased or prejudiced against the appellant. This assertion is
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constitutional issues de novo with no presunption of correctness.

See State v. Wnni ngham 958 S. W 2d 740, 742-43 (Tenn. 1997); State

v. Lewis, 958 S.W2d 736, 738 (Tenn. 1997).

W first address the separation of powers issue.

Article I'l, 8 1 of the Tennessee Constitution provides:

The powers of the Governnent shall
be divided into three distinct
depart nent s: the Legislative,
Executive, and Judicial .

Article I'l, 8 2 provides:

No person or persons belonging to
one of these departnents shal
exerci se any of the powers properly
bel onging to either of the others,
except in the cases herein directed
or permtted.

The separation of powers doctrine arises from the precept that
“I[i]t is essential to the mai ntenance of republican governnent that

the action of the legislative, judicial, and executive departnents

shoul d be kept separate and distinct.” Richardson v. Young, 122

Tenn. 471, 492, 125 S.W 664, 668 (1910). The Court of Appeal s has

summari zed the doctrine as foll ows:

In general, the “legislative power”
is the authority to make, order, and
repeal | aw, the “executive power” is
the authority to admnister and

Wi thout nerit.



enforce the law, and the “judicia
power” is the authority to interpret

and apply |aw. The Tennessee
constitutional provision prevents an
encr oachnent by any of t he

departnents upon t he power s,
functions and prerogatives of the
ot hers. The branches of governnent,
however, are guided by the doctrine
of checks and bal ances; the doctrine
of separation of powers is not
absol ut e.

State v. Brackett, 869 S.W2d 936, 939 (Tenn. Crim App. 1993)
(citations omtted). Thus, while the three branches of governnent
are i ndependent and co-equal, they are to a degree interdependent
as well, with the functions of one branch often overl appi ng that of

anot her. Underwood v. State, 529 S.W2d 45, 47 (Tenn. 1975)

“[B] ecause the defining powers of each departnent are not always
readily identified, recognizing an encroachnent by one depart nent

upon another is sonetimes difficult.” Summers v. Thonpson, 764

S.W2d 182, 189 (Tenn.)(Drowota, J., concurring) cert. dism ssed,

488 U.S. 977, 109 S. C. 523, 102 L. Ed.2d. 556 (1988).

According to the appellant, the Tennessee Legislature
viol ated the separation of powers doctrine by enacting Tenn. Code
Ann. 8§ 40-35-201(b)(2), which, he contends, inproperly encroaches
upon the judicial function of determning the | aw appropriate for
jury consideration in each case. Essentially, by enacting Tenn.
Code Ann. 8 40-35-201(b)(1) & (2) the legislature has deened
sentence and parole information relevant to the determ nation of
guilt or innocence. Yet, a trial judge is obligated, as part of
the judicial function, to afford a fair trial by determning

rel evancy on a question-by-question basis. Mreover, relevance is



controlled by the Tennessee Rules of Evidence. A legislative
predeterm nation of relevancy, then, suggests a collision between

the judicial and | egislative functions.

However, we have previously recognized that the first
subsection of the sanme statute, which provides for a range of
puni shiment i nstruction when requested by either party, is a proper

exercise of the legislative function. Tenn. Code Ann. § 40-35-

201(b) (1); State v. Cook, 816 S.W2d 322, 326-27 (Tenn. 1991). The
addition of information on the shortest length of tinme a defendant
may serve is nmerely a refinenment on that instruction. Admttedly,
the statute constitutes an overlapping of the legislative power
wth that of the judiciary, and it may indeed be close to an
i nproper infringenent. Yet, having already acknow edged the
authority of the legislature to provide a range of punishnent
instruction, we mnmust al so acknow edge that an explanation of the
reality of early release and parole is no further an encroachnent
into the judicial function. The jury nust still decide the issue
of gquilt or innocence, and the trial court nust still decide the
ultimate sentence to be i nposed. Therefore, we conclude that Tenn.
Code Ann. 8 40-35-201(b)(2) does not violate the Separation of

Powers Cl auses of the Tennessee Constitution.

Next, we consider the appellant’s assertion that his
right to due process was violated. Article |, 8 8 of the Tennessee

Constitution provides:



That no man shall be taken or
i npri soned, or disseized of his
freehold, liberties or privileges,
or outlawed, or exiled, or in any
manner destroyed or deprived of his
life, liberty or property, but by
t he judgnent of his peers or the | aw
of the | and.

The Fourteenth Amendnent, 8§ 1, to the United States Constitution
provi des:

[NNor shall any state deprive any

per son of life, liberty, or

property, w thout due process of

| aw; nor deny to any person wthin

its jurisdiction t he equa

protection of the | aws.
The appellant contends that Tenn. Code Ann. 8§ 40-35-201(b)(2)
deprived him of the due process right to a fair trial in three
ways: (1) the statute is inpermssibly vague, (2) the statute
requires a msleading jury instruction, and (3) the statute

requires a jury instruction on matters irrelevant to a defendant’s

guilt or innocence.

Turning to the vagueness question, the appellant relies

on Farris v. State, 535 S.W2d 608 (Tenn. 1976), to support his

contention that this provision is unconstitutionally vague and
i npossible to apply. In Farris, two nenbers of the Court found
that a statute requiring jury instruction on parole eligibility,
the powers and duties of the Board of Pardons and Paroles, the

effect of a prisoner's good behavior, and the allowance of good



time credits was unconstitutionally vague.® 1d. at 612-13. That
statute provided:
It shall be the further duty of
the trial judge charging jurors in
cases of crimnal prosecutions for
felony offenses to charge the said
jury as to the provisions of this
section and as to the provisions of

88§ 40- 3612, 40-3613, 41-332 and
41- 334, wherever applicable.

Tenn. Code Ann. 8§ 40-2707 (1975).

The di fference between the above statute and Tenn. Code
Ann. 8 40-35-201(b)(2) is readily apparent. An instruction given
pursuant to 8 40-2707 provided no reasonabl e guidance as to the
ram fications of the parole systemin any particular case, other
than to suggest that at sone future date the defendant may receive
the benefits of parole. A jury was sinply supplied with a mass of
general information, inthe formof a statutorily-derived narrative
concerning the operation and possi ble effects of the parol e system
and was | eft to deci pher that information and conpute the | ength of
time a defendant woul d serve as best it could. |In contrast, Tenn.
Code Ann. 8 40-35-201(b)(2) does not leave a jury to speculate
about release eligibility dates, good time credits, and safety
val ve rel ease provisions. Rather, it requires the experts at the
Departnment of Correction to conpute the figures so that the jury is
supplied with concrete, specific figures reflecting application of

the various factors relevant to release eligibility. Jurors are

®The majority of the Court struck down the provisionin Farris
because the act was broader than its caption and thus
unconstitutional under Tenn. Const. Art. Il, § 17.
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not left on their own to decipher the intricacies of parole |aw
We conclude that Tenn. Code Ann. § 40-35-201(b)(2) provides
explicit, objective, and unanbiguous guidance sufficient to

overconme any al |l egati on of vagueness.

The appel |l ant’ s second due process argunent is that the
jury instruction given under Tenn. Code Ann. 8§ 40-35-201(b)(2) was
i mperm ssibly inaccurate and m sl eading, thus depriving himof a
fair trial. The instruction at issue infornmed the jury as to the
shortest possible sentence for aggravated burglary under Range |
(three years), and the | ongest possible sentence under Range I
(fifteen years). The jury was additionally instructed that the
m ni mum portion of the sentence that a defendant nust serve before
becoming eligible for parole is thirty percent, which is the
appl i cabl e percentage under a Range | sentence. Tenn. Code Ann. 8§
40- 35-112. Once the sentence reduction credits and the safety
val ve provisions were applied to the shortest sentence under Range
|, the shortest possible period of incarceration was approxi mately

f our nont hs.

The appellant contends that the above information was
m sl eadi ng because the State had already filed a notice of intent
to seek enhanced puni shnent under Range 111. Hence, the actua
m ni mum he was facing was ten years, not three, and the rel ease
eligibility he was subject to was forty-five percent, not thirty
percent . Tenn. Code Ann. 88 40-35-112(c) and -501(e) (1990).

Further, he argues that the safety val ve provision should not have

11



been utilized in the jury instruction, because its application to

his sentence i s uncertain.

He conpares his situation to State v. Cook, 816 S. W2ad

322, a case in which the defendant was convicted of nultiple counts
of aggravated rape and aggravated sexual battery of a child under

the age of thirteen. Because of the age of the child, the offense

was statutorily deenmed an “aggravated offense,” requiring
sentencing as a Range Il offender. However, the State did not
tinely file a notice of intent to seek enhanced puni shnment. The

trial court erroneously assuned that the State’s failure to file
such notice foreclosed the possibility of a Range Il sentence and
instructed the jury only as to punishnment under Range |I. [d. at
323. This Court held that regardl ess whether the State had filed
the required notice of intent, the law required that the defendant
be sentenced as a Range Il offender. Because the jury needed to
know the true range of punishnent before deciding quilt or

i nnocence, the case was remanded for resentencing. 1d. at 326-27.

We find Cook to be inapposite. The jury in Cook was not
instructed as to the proper range of punishnment. The jury in this
case was properly instructed that the overall range of punishnment
for aggravated burglary, fromRange | to Range IIl, was three to
fifteen years. Furthernore, the instruction regarding “the m ni num
nunber of years a person sentenced to inprisonnent for these
offenses nust serve before reaching the earliest release
eligibility date” was accurate, because the actual decision whet her

to permt enhancenent does not occur until after conviction at the
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sentencing hearing. The m ninum the appellant was facing at the
time the jury received this instruction was three years at thirty
percent, despite the fact that the State had filed a notice of
intent to seek enhanced punishnent. This is in marked contrast to
t he Cook case, where the defendant was statutorily ineligible for

any sentence less than Range Il if convicted.

We find the instant case nore factually simlar to State

V. Smith, 926 S.W2d 267 (Tenn. Crim App. 1995). The defendant in
Smith was charged with forgery, a Cass E felony; thus, from Range
| to Range Il the possible sentences were fromone to six years.
Tenn. Code Ann. 8§ 40-35-112. The State filed a notice of intent to
seek enhancenent to Range IIl; if they were successful, Smth would
be facing two to four years. The trial court instructed the jury
that the defendant was facing one to four years. On appeal, the
Court of Crim nal Appeal s noted:

Whet her the defendant qualified as

Range | or Range |l depended upon

the proof offered at any subsequent

sentencing hearing. Thus, the jury

was aware of the possible range of

puni shnment that could have resulted

from their verdict. In our view,

the instructions were accurate.
Id. at 271 (citation onmtted). W likew se find the instructions
to be accurate in this case. Wile it mght be nore desirable to
have the jury informed as to the mninum sentences and their
respective release eligibility percentages in each range for which
t he def endant qualifies, that is not what the statute requires. W

are reluctant to add another |ayer that would only conplicate this

I ssue for the jury.
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The appellant’s final ar gunent Is that parol e
eligibility, sentence reduction credits, and related matters are
entirely irrelevant to the jury's ultimate function: t he
determ nation of guilt or innocence. Therefore, he argues,
instructing juries on such matters violates his due process right
toafair trial because the jury is allowed to base its deci sion on
facts other than those relating to guilt or innocence. However, we
di sagree with the characterization of the sentencing and parole
information as entirely irrelevant. Wile it may not be rel evant
in the strictest sense, it does have a neasure of relevance. And
as we previously explained, the | egislature has determ ned for us

the rel evancy of sentencing and parole information.

Moreover, providing the jury with such information does
not violate the appellant’s constitutional rights. |In Shannon v.

United States, 512 U. S 573, 114 S. C. 2419, 129 L. Ed.2d 459

(1994), the United States Suprene Court held that federal courts
are not required to instruct non-sentencing juries on the actual

consequence of a “not quilty by reason of insanity” verdict; the
Court did not hold that it would be unconstitutional to do so.
Rat her, the decision was prinmarily based on the fact that the
federal statute governing the insanity defense did not authorize
such an instruction. 1d. at 580-87, 114 S. C. at 2425-28, 129 L.

Ed.2d at 467-71. In this case, however, the statute not only

explicitly authorizes the jury instruction, but indeed requiresit.
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The United States Suprene Court considered the
constitutional ramfications of a simlar jury instruction in

California v. Ranps, 463 U. S. 992, 103 S. C. 3446, 77 L. Ed.2d

1171 (1983). In that case, the Court upheld California' s practice
of informng juries about the Governor’s power to commute a life
sentence without the possibility of parole to alife sentence with
the possibility of parole, even though it was the jury who i nposed
t he sentence. The defendant asserted that the instruction was
unconstitutional because it was irrelevant to the sentencing
decision and too speculative an element for the jury’s
consi derati on. The Court disagreed and found that the jury’'s
consi deration of possible commutation was not prohibited by the
United States Constitution. The Court concluded that “the wi sdom
of the decision to permt juror consideration of possible
commutation is best left tothe States.” 1d. at 1014, 103 S. C at

3460, 77 L. Ed.2d at 1189.

The people of this State, through the nenbers of the
Ceneral Assenbly, have indicated a desire for truth in the
sentenci ng process. Tennessee Code Annotated 8 40-35-201(b)(2) is
a reflection of that desire. As a matter of policy, the
| egi sl ature has deci ded that the sentencing informationis rel evant
because jurors are better off having concrete information on these
i ssues rather than being left to speculate on their own. The
rationale for permtting an instruction on the range of puni shnent,
even though the jury does not inpose the sentence, is that in
reality, “jurors wll consider punishnment anyway and w thout

direction may speculate to the possible detrinent of a defendant.
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If nothing else, the instruction inpresses upon the jurors the
consequences of a guilty verdict.” 11 David Raybin, Cimnal

Practice and Procedure 8§ 30.73 (1985).

The jurors inthis case were properly instructed that the
State nust prove each elenent of the charged offense beyond a
reasonabl e doubt. Significantly, they were additionally instructed
that they were not to attenpt to fix puni shment for the of fense and
that the sentencing information was “for your information only.”
When the trial court explains, as it did here, that the sentencing,
parole, and early release information is not to be considered in
the determ nation of guilt or innocence, then certainly no due
process violation has occurred. A jury is presuned to have

followed the law as instructed. State v. Harris, 839 S.W2d 54, 72

(Tenn. 1992). W have no reason to suspect that the jury failed to
heed the instructions given by basing its verdict on irrel evant

considerations. Wiile sone may prefer a “pure” systemwhere juries
are whol ly unaffected by considerations other than those strictly
relevant to guilt or innocence, the reality is that jurors bring
t heir experience and know edge into the courtroomw th them W do
not quarrel with those who feel it is better for them to be

accurately informed rather than left to specul ate.

Finally, because Tennessee's trial courts no |onger
operate under a system of jury sentencing, an instruction under
Tenn. Code Ann. 8 40-35-201(b) does not permt a jury to inpose a
sentence based on how nmuch tinme they speculate that a defendant

will actually serve. As this Court stated in Farris, “[a] greater
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defect in the law stens fromthe fact that jurors tend to attenpt
to conpensate for future clenency by inposing harsher sentences.”

535 S.W2d at 614; see also State v. Johnson, 698 S.W2d 631, 632

(Tenn. 1985), cert. denied, 476 U. S. 1130, 106 S. C. 1998, 90 L.

Ed.2d 679 (1986). Now that the judge inposes the sentence, the
ri sk of such conpensation no |onger exists. In sum under the
circunstances presented we find that the jury instruction given
under Tenn. Code Ann. 8§ 40-35-201(b)(2) did not deprive the

appel l ant of his due process right to a fair trial.

We concl ude that Tenn. Code Ann. 8 40-35-201(b)(2) does
not violate the Separation of Powers C auses of the Tennessee
Constitution. Neither is the statute i nperm ssibly vague, nor does
it require a msleading jury instruction. Additionally, we are
satisfied that the jury based its verdict wupon the |aw and
evi dence, in accordance with the instructions of the trial court.
Thus, we find that neither the Due Process C ause of the United
States nor the Tennessee Constitution was violated by the jury
instruction given pursuant to the statute. The convictions and

sentence i nposed by the trial court are affirned.

ADOLPHO A. BIRCH, JR., Justice
CONCUR:
Ander son, CJ.

Dr owot a, Hol der, JJ.
Reid, S.J.
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